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TOPIC IV

PUBLIC AND PRIVATE CONTROL OF LAND USE

A. NUISANCE AND SOME ECONOMICS

1. Boomer
a. What did the court of appeals do in Boomer that the lower courts had not already done?

b. The court does not answer Judge Jasen’s dissenting argument.  What is the answer?

c. If we are to “balance the equities”  how do the following things cut:

i. Defendant’s investment was $45 million; plaintiffs’ permanent damages $185,000

ii. Plaintiffs were residential users, not industrial, commercial, or agricultural

iii. Other residents of the area who were not parties to the suit were harmed by defendant’s activities

iv. There was not measurable threat to public health shown

v. Defendant had complied with all relevant zoning and environmental protection laws

vi. Defendant could not have easily predicted that it would be held to be a nuisance, but it could have predicted that its operations would harm those like plaintiffs

d. Remedies that were available to the court

2. Coase
a. How does it work?

b. How doesn’t it work?

c. Consequences for the law?

B. Introduction to Non-Possessory Interests in Land

3. Introduction to non-possessory interests
corporeal vs. incorporeal hereditaments
iura in re sua vs. iura in re aliena
the questions on p. 894:

a. Any legal effect?

b. Changed conditions, changed use

c. Abandonment

d. Conveyance, succession 

e. Appurtenance vs. in gross 

f. Residual rights

g. Eminent domain

4. Labels dictate results

a. right in the land of another vs. estate

b. easement vs. covenant

i. driveway easement as easement

ii. ii. as covenant

c. affirmative vs. negative

d. appurtenant vs. in gross/dominant vs. servient

e. burden vs. benefit

C. Easements

5. Waldrop

a. what difference would this have made if covenant?

i. notice
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ii. changed conditions

b. why is this an easement?

6. Cox

a. changed conditions—1945 $8600; 1960 $250 K; c. 3000%

b. the scope consequences of appurtenance

c. why presume appurtenance

d. why width of road controlling but not use?

e. why not tell the parties what they really want to know?

7. Petersen

a. what kind of easement is it? labeling game

b. why is there an issue? good draftsmanship

c. what diff. would it have made if it had been a fee estate? a cov?

i. building

ii. damages

iii. injunction

iv. eminent domain

d. who’s the plaintiff?

8. Categorization rules used to achieve perceived desirable results

a. successors & assigns without notice — Waldrop
b. changed conditions — Waldrop
c. full use — Cox
d. surcharge difficult to prove — Cox
9. All cases so far as scope cases

a. Petersen — contract-type approach

b. Waldrop — the changed conditions

c. Cox — uses appurtenance

Easements in Gross and Licenses

10. Perkins

a. why was this easement appurtenant?

b. why was it not assignable?

c. divisibility — Mountjoy’s Case, profits à prendre
11. McCastle

a. why not a conveyance of the timber?

i. promissory language

ii. nature of payment

iii. limitation of 1 year

b. what consequences of holding license?

c. how to avoid this

i. license coupled w/an interest

ii. estoppel — Cooke
iii. part performance — Cooke
12. Todd

a. why not a lease?

b. why is there a problem w/this as a license

c. Reliable Washer

d. The fraud problem

e. Note that this case came up on the pleadings

f. Contrast the notice requirements in Putnam, Van Sandt, Plotkin
Funny easements — a.k.a. easements arising out of malpractice

13. Prescription—pp. 90–94

14. Estoppel and/or Part Performance

15. Necessity and/or Implication

a. Plat easements

b. Quasi easements

c. Strict necessity

16. Cooke — what doctrine involved (Where two parts of the course come together)

a. prescription—against state?

b. implication—no unity of title?

c. part performance—was there an oral grant?

d. estoppel—only one left; hence much like Hayes

17. Putnam

a. distinguish 2 sets of owners pre–1958 and post

b. Can the pre–1958 owners claim by implication? necessity?

c. How can the pre–1958 owners win? — the parole evidence rule — estoppel — evidence?

18. Adams

a. notice

b. intent

c. policy

Getting Rid of Easements

19. Termination

a. Ways mentioned in cases

i. abandonment

ii. estoppel

iii. adverse possession

iv. Recording Act

v. forfeiture

vi. termination by its terms

b. Changed conditions does not apply and none of the other methods seem to work well

20. The difficulty of termination may explain the complex of rules which surrounds creation

a. easements in gross

b. compelling owner of burdened land to do something

c. limitations on negative easements

d. limitations on implication

21. The “big picture” — intent, reliance, land use control vs. will, free alienability

D. Covenants

22. Easements vs. Covenants 
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a. Side note on “spurious easements”

b. Side note on warranties, Packenham’s Case
23. Spencer’s Case
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The issue is the running of the burden

24. The rules at law

a. formalities

b. touch & concern

i. Restatement test

physical

relation of burden & benefit

ii. Judge Clark’s test

iii. Special problems

affirmative covenants

covenants not to compete

c. privity

i. vertical

ii. horizontal

tenurial

simultaneous

transfer of an interest

privity of K

d. intent — in esse vs. not in esse
25. Spencer’s Case (revisited)
a. privity?

b. touch & concern?

c. intent?

26. Equity contrasted

a. formalities - less

b. touch & concern — same? the Restatement position

c. privity — notice

d. intent — same?

27. Summary

a. The pistons theory

b. Rules and reality

c. Policy

What is given above outlines the way that the classes will probably proceed.  The following outline gives more detail:

28. Easements vs. covenants; some vocabulary:
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a. An affirmative easement permits the holder of the easement to do something on the burdened land, like pass across it (a right of way).  A negative easement permits the holder of the easement to prevent the owner of the burdened land from doing something, like building in such a way as to cut off light or air to the easement holder’s land.  A negative covenant is a promise by the holder of the burdened tenement not to do something on his land, such as build within 10 feet of the property line.  An affirmative covenant is a promise by the holder of the burdened to do something, like pay a subdivision exaction.  Negative covenants and negative easements are thus quite similar in their content.  Affirmative easements, however, are in some sense the opposites of affirmative covenants.

b. Conceptually, either the burden or the benefit of either a covenant or an easement could be either appurtenant or in gross.  Practically, the number of situations in which the benefit of an easement runs with the land but the burden is held in gross is quite limited, if they exist at all.  (Some parking agreements may meet the requirements, where the owner of a particular piece of land negotiates with a parking company for a certain number of parking places but the company does not commit to where those will be, but such agreement would probably be analyzed as covenant rather than an easement.)  Situations where the burden of a covenant is held in gross but the benefit runs with the land are quite common, title covenants being the classic, and probably historically the earliest, example.  Many courts will enforce easements where the burden runs with the land and the benefit is held in gross, and the same is true with covenants.  Many courts, however, have, or have had, difficulties with enforcing such arrangements, and the situation today is unclear in many jurisdictions.  In the case of easements there is a strong constructional preference for interpreting them as being appurtenant.  The situation is less clear in the case of covenants.  The alternative, however, in the case of covenants is not to say that the benefit is held in gross but rather to say that it is personal to the promisee (and hence, that the burden does not run with the land at all).

c. While it is possible to draft any easement as a covenant, and, with some contortions, to draft any covenant as an easement, the wording normally makes a difference only in the case of the negative interests.  However much one writes an affirmative easement in promissory language, the courts are likely to call it an affirmative easement, and however much one writes an affirmative covenant in easement language, the courts are likely to call it a covenant.

29. Spencer’s Case
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The issue is the running of the burden

30. The rules at law

a. Formalities.  At common law, a covenant had to be under seal.  Under the Statute of Frauds it had to be in writing (because it concerned land).  The former requirement has been abolished in most jurisdictions; the latter is still very much with us.

b. Touch & concern.  In order for a covenant to run with the land at law, it must “touch and concern” the land.  The requirement is still with us, though Restatement 3 would turn the requirement into a public policy inquiry into whether the covenant ought to be allowed to run with the land.

i. Restatement 1 test

physical--According to the first Restatement, the covenant must concern the physical use or enjoyment of the land.

relation of burden & benefit--According to the first Restatement, both the burden and the benefit must touch and concern the burdened land and the benefited land respectively.  This means that according this view, the benefit of the covenant cannot be held in gross if the burden is to run with the land at law.

ii. Judge Clark’s test.  According to Judge Clark, any covenant touches and concerns the land if it affects the legal relations of the landowner in his or her capacity as a landowner.  The problem with this test is that it is circular.

iii. Special problems

affirmative covenants.  There are at least some older cases that hold that an affirmative covenant cannot by its very nature touch and concern the land.  This must be a statement of policy that such covenants are disfavored.  It survives in some jurisdictions in which affirmative covenants are examined more carefully to determine if they touch and concern the land.

covenants not to compete.  In some jurisdictions such covenants have been held not to touch and concern the land.  Here the policy nature of the argument is quite clear; such covenants are disfavored because they are anti-competitive.

c. privity

i. vertical.  The successor to the promisor must have an estate of the same duration as the promisor had (fee, term of years, etc.).  The successor to the promisee must have an estate of the same duration as the promisee had.  This requirement is widely observed today with regard to enforcement at law, and is most notable in the case of landlord and tenant, where the covenants will run if the tenant assigns his lease but not if he subleases.

ii. horizontal.  The problem here is what relationship there must be between the original promisor and the original promisee.

tenurial. This requirement is satisfied only if the original promisor and the original promissee simultaneously had a tenurial interest (landlord and tenant, life estate and remainderman) in the same piece of land.

simultaneous.  Also known as “Massachusetts privity.”  This requirement is satisfied in all instances in which tenurial privity is present but also if the original promisor and promissee had any simultaneous in the same piece of land, such as one owned the fee and the other had an easement.

transfer of an interest.  This requirement is satisfied in all situations in which the first two are satisfied and also in the situation where the covenants are contained in a deed that passes an fee (or lesser) interest in the burdened or benefited land from the promisee to the promisor or the promisor to the promisee.  Covenants between neighbors would be excluded, but the requirement is easily avoided by the use of a straw conveyance.

privity of K. Denies the requirement of horizontal privity of estate.  So long as vertical privity of estate is present, the covenants will be enforced if they were enforceable as a matter of contract between the original promisor and the original promisee.

There are few cases in the last fifty years that deal with the question of horizontal privity, and the Restatement 3 seeks to abolish it.  The fact is, however, that there are relatively few cases in which enforcement at law is sought, so the continued viability of the horizontal privity requirement in those jurisdictions that had it is a matter of doubt.

d. intent — in esse vs. not in esse.  All jurisdictions require that there be intent that the covenant run with the land.  The specific holding in Spencer’s Case, that such intent would be found where the covenant concerned something that did not exist at the time the covenant was made only where the word “assigns” was used, would probably not find favor in any jurisdiction today that did not have the rule as a statutory requirement.  (Cal. is one jd. that does.)

31. Equity contrasted.  As a result of Tulk v. Moxhay, it is clear that some covenants that do not run at law will nonetheless be allowed to run in equity.  The question is what is the status of legal rules when equitable enforcement is sought?

a. formalities - The Statute of Frauds applies.  There are cases which allowed enforcement of unsealed instruments where a sealing requirement was still in effect.  There are some jurisdictions in which a covenant will be implied in equity where it probably would not be implied in law.

b. touch & concern — Some courts hold that the touch and concern requirement applies equally in equity and in law.  In many jurisdictions there is doubt whether the requirement is quite the same.  Notable is the position of Restatement 1 that a covenant may be enforced in equity if the benefit is in gross so long as the burden touches and concerns the land.

c. privity — The general rule is that in equity notice substitutes for privity of estate.  This is certainly true so far as horizontal privity is concerned.  It may not be totally true so far as vertical privity is concerned, but it is certainly true that the requirement of vertical privity is not so strict, so long as the holder of the burdened land is in a position where he or she can perform the covenant.

d. intent — The in esse rule, to the extent that it still exists, probably does not apply in equity, but intent that the burdens and benefits run must be found.

32. Summary

a. The pistons theory.  Basically what this means is that as a general matter, the more you have of one requirement the less you need of another.  This is particularly true in the case of touch and concern and intent.  The more that the covenant obviously touches and concerns the land, the less that most courts will require in the way of specifically expressed intent that the covenants run.

b. Rules and reality.  While the rules seem complicated and divergent (and they are), the fact is that most covenants are sustained in one way or another.

c. Policy.  Formerly covenants were disfavored because they were thought to hinder the alienability of land.  The rise of the subdivision covenant with its quite obvious alienability-enhancing qualities has led to a shift in judicial attitudes toward covenants, but, perhaps, also a greater willingness to look at the reality of the covenant sought to be enforced rather than the category into which it falls.

33. Theoretical limitations on the enforcement of covenants in equity (the so-called “equitable servitude”).  What was the theory of Tulk v. Moxhay?  Was the theory that the general duty that we all have not to interfere with others’ contracts became an affirmative duty to perform the contract when Moxhay, having notice of the contract, became the only person in the world who could perform it (the contract theory)?  Or was it that the court was simply extending the types of interests that could be made the subject of a negative easement (the property theory)?  No jurisdiction rigidly adheres to one theory or another, but here are some areas in which the theory might make a difference.
a. Affirmative duties.  If the contract theory is used, there is no reason why it cannot be applied to affirmative duties.  If the property theory is used, there are more problems, because there is no easement category that corresponds to the affirmative covenants.  (We also noted above that some courts have had difficulties enforcing affirmative covenants at law, on touch and concern grounds.)  Eagle Enterprises v. Gross is a recent leading case on the topic, and it shows that some courts still have difficulties with enforcing affirmative covenants, though the enforcement sought there was in law not in equity.

b. Continuing liability of the promisor.  If the contract theory is used, there is no reason why the promisor should not remain liable once he has parted with the property.  If the property theory is used, it is hard to see how he remains liable once he has parted with the property.  The law here seems to be quite settled on the following compromise:  A tenant remains liable (at least secondarily) on his covenants even if he assigns the lease, but normally a fee owner does not remain liable on his covenants once he has parted with the land.

c. Appurtenant vs. in gross.  To the extent that the jurisdiction has difficulty enforcing easements in gross, it will have difficulty enforcing covenants the benefit of which is held in gross, if it uses the property theory.  Under the contract theory, however, there is no conceptual difficulty with enforcing covenants the benefit of which is held in gross.  There is a wide split among the jurisdictions on this topic.  The extremes are represented by London County Council v. Allen (no benefit in gross can be enforced except as against the original promisor) and Van Sant v. Rose (the holder of a benefit in gross holds an interest in the burdened land, which he can always enforce).  Most jurisdictions are in the middle, looking closely to intent and to whether the person who seeks to enforce the covenant has a real reason for doing so.

34. Today.  The law/equity distinction.

a. Relevance of the distinction

i. As to remedy.  Enforcement of real covenants at law is rare.  Hence, as a practical matter, if the covenant can be enforced in equity, that is what the enforcer wants.

ii. As to changed conditions.  The doctrine only applies in equity, though the Restatement 3 would extend it to law.

b. Drafting practice.  Most drafters try to comply with the legal rules and then develop mechanisms (such as inclusion in the plat) to ensure that notice is provided to subsequent purchasers.  Similarly, most drafters will try to ensure that a covenant that would normally be enforceable only at law (like a covenant to pay money) can also be enforced in equity (for example, by providing that non-payment will result in a lien on the land).

c. The line of cases from Miller v. Clary, through Neponsit, to Eagle Enterprises v. Gross shows, if nothing else, that modern courts try to minimize the distinction between law and equity.  The last-named case also shows, however, that thinking in terms of categorical rules is by no means dead.

Equitable Servitudes

35. Tulk

a. Leicester Square today

b. Why did the covenant not run at law?

c. Why did it run in equity?

36. K theory of servitudes vs. Property theory

a. as to affirmative duties

b. does the p’ or remained bound?

c. as to appurtenant/in gross

37. Today

a. Relevance of law/equity distinction

i. As to remedy

ii. As to changed conditions

b. Drafting practice

c. Neponsit—does it make a diff. here?

Running of the Burden at Law

38. The view from New York

a. Miller v. Clary—the burden to maintain the power shaft does not run in equity because affirmative (property theory)

b. Neponsit—covenant to pay subdivision exaction

i. Miller revisited and turned into a touch & concern case

(a)  circular test

(b)  mutuality

ii. the lien

iii. the policy

c. Nicholson—covenant to provide heat will be enforced at aw

39. Eagle Enterprises
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a. covenant to pay - burden & benefit

b. intent?

c. privity?

d. touch & concern?

e. compelled by authority?

f. what’s going on here?

The Running of the Benefit

40. Charping

a. Holds that the ben. was not intended to run?

b. What does it hold about the burden?

c. Ways of getting the ben. to run:

i. Use of the word “assigns”

ii. Covenant to include covenants

iii. Common plan

41. Richmond — suggests that the ben. can be held in gross — not all courts will be as liberal as Van Sant; cf. Allen
42. Neponsit II — avoids Allen by piercing the corporate veil

43. Where are we today?

a. Charping is good law — there must be intent

b. Allen has been severely criticized

c. Most drafters don’t take the chance

i. Have the assignee own land, or

ii. Develop according to a common plan

Uses of a Common Plan

44. Uses of the common plan

a. intent

i. that the benefit run - Charping
ii. with what land?

b. does the benefit run to prior takers? - vertical privity

c. may the purchaser of land w/o covenants be bound?

45. Werner

a. why didn’t the covenants run at law? — no horiz. privity

b. Marshall — c. 50 lots ——> Def1’s


   Marshall ————————> Plain.


   Marshall — c. 66 lots ——> Def2’s


   Marshall   releases Plain.


   Marshall — c. 16 lots ———> Def3’s  


   i. Def3’s can’t enforce - why?


   ii. Def1’s can’t enforce - why?


   iii. Def2’s can’t enforce - why?

46. What does Riley add to our knowledge?  Limited to the situation of the first deed out?  Overrules Cook v. Ramponi?

47. Snow

a. Sanborn distinguished

b. how does the benefit run?

c. to whom?

48. Suttle - Does retention by g’or of power to change a plan destroy the plan?  Why do we need a plan?  The court doesn’t say.

Getting Rid of Covenants

49. Ginsberg - almost unique (cf. Abbate)

a. why no estoppel? - estoppel vs. acquiescence compared; see Camelback
b. why no changed conditions?

c. the constitutional issue

i. Shelley v. Kramer

ii. public/private distinction

iii. interference w/free exercise? (i.e., if Shelley applies)

50. Camelback

a. the concept of a buffer zone (perhaps more a product of logic than of reality)

b. why not estoppel?

c. What does the no benefit rule mean?


$ x = value to burdened owner of being able to build commercial


$ y = value to benefited owners of burdened not building 


Time (a) sum of x < sum of y


Time (b) sum of y > 0 


Do we have an efficiency problem here?

E. Public Control

51. Public control of land use - could be and is a course - I propose to do it w/ 4 classes - lecturing today and probably at the end — admin. & const. issues

52. The stat.

a. sec. 1 - the notion of the police power

b. sec. 2 - uniform for each class & kind

c. sec. 3 - comprehensive plan - and a repeat of the basic police-power type of public purposes

d. sec. 4 - hearing 15 da. notice by leg. body

e. sec. 5 - change and amendment process

f. sec. 6 - the commission - the report

g. sec. 7 - bd. of adjustment or bd. of zoning appeals - special exceptions - appeals - variance

h. sec. ? - the concept of the non-conforming use

53. What was wrong w/the Town of Preble’s attempt to zone?

a. zoning comm’n?

b. 12 da. vs. 15 da. notice? - notice of mtg for the Town board - the map

c. lack of plan

d. who has the b/p

e. ct. thought “spot zoning”?

54. Could the town have passed an ordinance banning rock concerts?

a. stat. authority - see p. 1028

b. constitutionality

i. non-conforming use

ii. general notion of the police power

iii. overbreadth or discrimination

iv. making what isn’t a nuisance

55. Why doesn’t this ordinance do it?

a. form over substance - Goldblatt (p. 1030)

b. ct. control?

c. the ct didn’t see the argument?

56. How would Coase solve this problem?

Zoning

57. Euclid

a. Euclidean zoning

b. general attack on ordinance - standing

c. churches courts and libraries

d. previous Sup. Ct. cases

e. the maintenance of residential districts <—- nuisance

i. overbreadth (how did the ct. get around this arg.)

ii. apartments (how did the ct. include them)

f. Nectow

g. consequences

i. Ohio Const. vs. U.S. Const.

ii. Euclid as a separate entity

iii. result in fact

58. Pierro as a problem

a. legitimate goal of regulation - motive vs. purpose

b. classification

i. as to area

ii. as to use

c. taking - the effect of reg. on particular prop.

d. the sliding scale of b/p

59. Some dichotomies

a. purpose vs. method

b. general (zoning) vs. specific (nuisance-type)

c. the scheme in general vs. as appplied

Stoyanoff

60. What are the issues?

a. aesthetic purpose

b. not authorized by the enabling act

c. standardless delegation

d. review board not authorized

61. Is this a good piece of legislation?

a. the poor

b. the eccentric

Penn Central

62. Would the legislation in this case be authorized under the enabling act as interpreted by the Stoyanoff court?

63. The court’s summary of takings jurisprudence on pp. 1093–94. Note particularly the concepts of “investment-backed” expectations and “physical intrusion.”

64. What are Penn Central’s arguments?

a. Conceptual severance—United States v. Causby
b. Significant diminution in value—Euclid
c. Reverse spot zoning—but it’s city-wide

d. Lack of uniformity—Goldblatt
e. Air-rights park—not Causby
65. Does it go too far?  The Mahon question.

a. No interference with present use.

b. We don’t know how far they’ll limit.

c. They’ve got transferable development rights.

The 1987 “Tetralogy”

66. The Cases
a. Keystone Bituminous Coal Ass’n v. DeBenedictis

b. Hodel v. Irving

c. First Evangelical Lutheran Church v. County of Los Angeles

d. Nollan v. California Coastal Commission

67. The paranoid planner’s view of all this:

a. Three out of four cases go against the government.

b. Another absolute has been added to the right to exclude. Irving.

c. First English means that no regulation can now be passed without fear of dire consequences.

d. Nollan means that Planned Unit Developments are unconstitutional.

68. Michelman in Columbia Law Review in 1988:

a. Yes, it is true that an unusual number of cases go against the government here but what do they actually hold.

b. In Irving the power to dispose of property at death was totally denied not simply regulated.

c. First English does raise the stakes for planners who pass unconstitutional regulations, but the history of the case suggests that even the drastic measure of total denial of building permits may be allowed where there is justification.

d. Nollan may stand for the proposition that regulations of property will be subjected to a kind of intermediate scrutiny for rationality like that to which statutes that discriminate on basis of gender are subjected.  On balance, however, the citations of Loretto and Kaiser Aetna suggest that we are dealing here with the “peculiar talismanic force” that the Supreme Court attaches to direct physical invasions.

69. Lucas

a. Where landowner is totally deprived of value he must be compensated unless the regulation deals with a nuisance.

b. Was this landowner totally deprived of value? If not, can we make sense of the scope of the “nuisance exception”?

c. Where does the idea of “total deprivation of value” come from?

i. 1789–91?

ii. 1868?

iii. 1897? Chicago, Burlington & Quincy
d. Where does the “nuisance exception” come from?

i. 1789–91?

ii. 1868?

iii. 1897? Chicago, Burlington & Quincy
e. How much practical effect will this have?
70. Pallazolo, Tahoe, Kelo—All of these cases are sufficiently recent that it would be dangerous to outline them.  In all three cases the obvious question is what do they bode for the future?  Where are we going?

71. Takings Overview

a. Purpose vs. method

b. General vs. specific

c. General vs. as applied

i. it’s not rationally applied - Nectow
ii. there’s been a total deprivation of value - Mahon, Lucas
iii. there isn’t a sufficient corresponding benefit - State v. Johnson; other real estate holdings in Penn Central
72. Some theory - B. Ackerman, Private Prop. & the Const. (1977)

a. utilitarian

b. Kantian

c. separation of powers

d. process costs

73. Legal vs. social property

a. Highway Dep’t vs. the Air Force

b. the two Cadillacs - taking

c. Hamburger Heaven & Residential Zoning - destruction

d. keep the car in the garage - deprivation

Exclusionary Zoning

74. Summarize the 3 cases:

a. Mt. Laurel I (1975)—there is an obligation to be open to low — and moderate- income housing

b. Mt. Laurel II (1983)—the courts will enforce this obligation by special procedures

c. Mt. Laurel III (1986)—the courts will defer to a legislatively-established commission to enforce the Mt. Laurel obligation

75. Where does the Mt. Laurel I obligation come from?  Due process? Equal protection?  By emphasizing how N.J. differs from the feds on the latter, court seems to be suggesting that it’s equal protection, but when it gets through it seems to be a notion of relationship to the general welfare. We thus do not get involved in the question of fundamental interests or suspect classifications.

76. I thought that courts were supposed to defer to legislative determinations. What happened here?  The problem that we raised in the Preble case. Those that don’t live in Mt. Laurel don’t vote there.

77. What are the mechanisms of Mt. Laurel II:

a. Must raise level of housing for resident poor.

b. Realistic opportunity for fair share of present and prospective poor without regard to whether the area is “developing”.  Deference to the State Development Guide Plan.

c. Proof of fair share in numeric terms.

d. Three specialized judges.

e. Affirmative steps must be taken, e.g., tax incentives.

f. Both low and moderate housing.

g. Just least cost housing won’t do.

h. Builder’s remedies.

i. One trial and one appeal.

j. Long-term obligation and phase-ins.

78. What does Mt. Laurel III hold?

a. Delay does not make the Fair Housing Act unconst when the delay is designed to allow the development of a State Development and Redevelopment Plan.

b. Moratorium on builder’s remedy not unconst where limited, and it was never part of the const law.

c. No evidence that only delay will result nor that builders will lose interest. Must give it a chance.

d. Not an interference with the judicial const power to manage the courts.

e. All cases must be transferred unless transfer would preclude the building of housing. (“Manifest justice” strictly construed.)

79. NJ is not the only state to have gotten into this business, although NJ is the only state that has carried it so far.

80. Village of Belle Terre and East Cleveland (pp. 1080–81). How does the analysis here differ from Mt. Laurel?  (=Protection rather than due process.) The line is admittedly narrow between the two cases.

TOPIC V

The What and Why of Property

81. Demsetz (Bentham) and utilitarianism

a. Property as a creature of the state

b. Morality, legality, wisdom of redistribution — Demsetz

82. Hegel/Reich

a. How does Hegel justify unequal distribution of property

b. In what way is Reich an Hegelian?

83. Flemming

a. Why is N’s Soc. Sec. claim not prop.?

i. Funding system

ii. Largesse vs. legislative institution

b. Why was Nestor not denied due process —> = protection, special scrutiny?

c. Hohfeld and Flemming

84. Some pairings:

a. Bentham/Demsetz and Flemming
b. Hegel/Reich and Flemming
85. Shelley

a. State the holding

b. How does the court get there?

i. Buchanan

ii. The Civil Rights Cases

iii. state action as substantive accommodation

c. The dinner invitation

d. Barrows, Barringer, Smith, Evans
86. Marx

a. To what extent is Marx an Hegelian?

b. Where do Demsetz and Marx disagree?

c. Marx and Shelley

i. state action — who is the property owner

ii. possession vs. transfer

87. Shack

a. What is the ratio decidendi?

b. How is it supported?

c. The constitutional penumbra

88. PruneYard

a. The constitutional penumbra of Shack: Marsh, Logan Valley, Tanner, Hudgens
b. Key language in sec. IV - recognizes the essentiality of the right to exclude but subjects it to a balancing test citing Armstrong and Kaiser Aetna
c. The physical invasion is not determinative here because no “investment-based” expectations at stake - Kaiser Aetna had i.b.e. of privacy

d. Besides the state defines property

e. Also no due process challenge - Nebbia
f. Concurrences

i. Core vs. penumbra — Marshall

ii. Owners’ right not to speak — Powell

iii. Shopping centers only, no federal right — White

What was this course all about?  Some of the ideas which I will try to develop in the last lecture are more fully explored in “The Future of the Concept of Property Predicted from Its Past,” in Property, ed. J.R. Pennock & J.W. Chapman (Nomos No. 22, New York, 1980) 28–68.
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