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This course is based on simulation exercises in which students analyze and develop practice skills appropriate for international legal work.  Students will play roles in a range of exercises based on real-life practice problems, involving legal work as judges, advocates, lobbyists, bureaucrats and private practitioners.  We will examine the work done by attorneys in complex international negotiations and multi-jurisdictional practice.   We will build skills for factual development, drafting, oral argument, negotiation, persuasion and on-the-spot analytic thinking in cross-cultural practice settings.   Substantively, we will focus on the law of the European Union, and on the relationship between EU rule-making, the US trade negotiation machinery and the WTO framework.   Individual simulations raise issues of environmental law, antitrust regulation, company law, intellectual property and other areas of regulation and policy in which the European Union has been active.  The course will meet, often in small group preparatory and negotiation settings, for 4 hours each day -- from 9:00 AM – 1:00 PM.

This course will be co-taught by Dr. Jean-Francois Verstrynge, an honorary Director General with the Commission of the European Communities in Brussels.
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ASSIGNMENTS AND MATERIALS.

As indicated on the syllabus, this course combines general class discussion with simulations and analysis of individual case studies.  The distributed materials (hereinafter DM) include specific materials for each day of class.  The materials for each day are introduced by a description of the problem or case to be addressed.  Participants should have read the description and materials for each day’s class the evening before.  Class time will be devoted to negotiation, drafting, simulation and discussion based on these materials.  Students should purchase the Document Supplement to the casebook EUROPEAN UNION LAW, which contains the basic treaties establishing the European Union and numerous other documents of use in the simulations.

In general we will meet each day from 9:00 AM – 1:00 PM.  This basic schedule, however, may change from day to day.  Changes will generally be indicated on the specific assignment sheets for each day.

The class will be divided into small groups on the first day.  These groups will work together throughout the winter semester.  Although some assignments will be done individually, most will be done in groups.  Each case study requires written work-usually from each group, but occasionally from each student.  Groups may decide to share this writing requirement among their members as they choose.  Some in-class simulations will involve all groups; others will involve only one or two groups.  Each group will prepare to participate in each simulation.

Students will be evaluated on the basis of their own exam paper (1/2), the written and oral performance of their group (1/4) and their individual class participation (1/4) during the winter semester as a whole.  Students unwilling to become engaged in group work or simulation of this sort should not enrol.

Although the case studies presented in this course are based on actual events, the facts and issues raised in each case have been simplified and restructured to highlight particular concepts and functions of European Union Law.  Consequently, they should not be taken as accurate representations of historical events or opinions.

Bermann, Goebel, Davey & Fox, EUROPEN UNION LAW 2nd Edition (2002, West Group) (BGDF) ;

European Union Law, Selected Documents, 2002 Edition ;

2004 Supplement to Cases and Materials on European Union Law, Second Edition ;

Distributed materials.

Students may also find useful information on the EUROPA site of the European Union: http://europa.eu.int/  (see also BGDF p xxii)

The text of the agreed but not ratified new E.U. Constitution can be found at: 

http://europa.eu.int/constitution/index_en.htm
COURSE OUTLINE.

I.
Overview – Introduction to the European Union Legal System.

Tuesday, Jan. 3 :
A.1 – Lecture: 
Institutional History of the European Union.

Tuesday, Jan. 3 :

A.2 – Case Study:
The Ozone Negotiation.

Wednesday, Jan. 4 :

A.3 – Lecture:
An Introduction to the Legislative Process and Legal Instruments of the European Union, including the internal market and its four freedoms.

II.
The Institutional Regime of the European Union: Legislative Process.

Wednesday, Jan. 4 :

A.4 – Case Study:
Lead Free Gasoline Extension (European Commission).

Thursday, Jan. 5 :

A.5 – Case Study:
Emission Trading Regulation (Council of Ministers).

Thursday, Jan. 5 :

A.6 – Lecture:
Reforming the Institutions: The Seville Summit Conclusions and the Commission White Paper on Governance.

Friday, Jan. 6 :

A.7 – Case Study:
The GMO Harmonization (European Parliament).

Friday, Jan. 6 :

A.8 – Lecture: 
The Enlargement of the European Union.

Monday, Jan. 9 :

A.9 – Lecture:
The Relationship between National (Member States) and European Union Law: The Subsidiarity and Proportionality principles.

Monday, Jan. 9 :

A.10 – Case Study:
The Water Framework Directive (Art. 251: Co-Decision Procedure).

III. 
Enforcement and the Judicial Process of the European Union.

Tuesday, Jan 10 :

A.11 – Case Study: 
The KOUROPITOS Case (Art. 226 Procedure/Art. 228 Penalty Payments).

Tuesday, Jan. 10 :

A.12 – Lecture:
General Principles of Law and Human Rights. The European Charter of Fundamental Rights.

Wednesday, Jan. 11 :

A.13 – Case Study:
The Camera Care Order (Implied Powers).

Thursday, Jan. 12 :

A.14 – Case Study:
The United Brands Appeal (Art. 230 Annulment Procedure).

Friday, Jan. 13 :

A.15 – Case Study:
The German Bottle Case (Art. 234 Reference Procedure).

IV.
The International, Regional and National Regulatory Regimes and Their Interaction—Selected Topics.

Friday, Jan. 13 :

A.16 – Lecture:
External EU Competences and the Action of the EU in WTO.

Tuesday, Jan. 17 :

A.17 – Case Study:
The Cartagena Protocol Ratification (Art. 300, Section 6 Procedure) (Legal Basis).

Tuesday, Jan. 17 :

A.18 – Case Study: 
The Helsinki Bus Case (Public Procurement)

Wednesday, Jan. 18 :

A.19 – Case Study: 
The Substantive Law of the European Union—How are the Competences Organized?

Wednesday, Jan. 18 :

A.20 – Lecture:
The EU Budget, the Structural Funds and the Cohesion Fund; Economic and Monetary Union.

Thursday, Jan. 19 :

A.21 – Case Study:
The Computer Software Negotiation: International Implications.

Thursday, Jan. 19 :

A.22 – Lecture:
The not ratified New Constitution of the European Union.

V. GENERAL OVERVIEW.

Friday, Jan. 20 :

A.23 – General Overview:
The European Union Integration Process:

Is the European Union Complete?
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ASSIGNMENT 1

Topic :    LECTURE :       Institutional History of the European Union.

Schedule :

Tuesday, January 3 :

9H00 - 10H00 : 
Lecture.

10H00 – 10H30 : 
Discussion.

Format :      Class Discussion.

Written Assignment :     None.

Materials :

· BGDF : p.p. 1-27.

Questions for Discussion :

· Imagine that you are about to start work at a job involving the European Union, perhaps in the legal service of the Commission, with a U.S. law firm representing corporations in Brussels or in the legal office of a U.S. government agency with substantial E.U. contacts.

· How would you orient yourself to the legal and institutional system of the European Union?

· Which of the documents available to you are helpful?  How?

· What else do you want to know?
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ASSIGNMENT 2

Topic :     CASE STUDY :        The Ozone Negotiation.

Schedule :

Tuesday, January 3 :

10H30 – 10H45 :
Large Group/Introductory Briefing.

10H45 – 11H30 :
Small Groups/Drafting Sessions.

11H30 – 1H00:
Simulations and Discussions.

Background :

The European Union has ratified the Montreal Protocol of the United Nations on the substances that deplete the ozone layer.  The USA has also ratified this protocol.  Under this protocol the production and sales of several chemicals which destroy the ozone layer have been forbidden except in very strict and narrow circumstances.

The EU has adopted an implementation Regulation (2037/2000 of 29 June, 2000, O.J. L 244 ; see Art. 4/1) The Commission takes the view that under this regulation, derogations can be granted to member states for specific military purposes.  It appears that some military equipment, including some trucks, vessels and airplanes use refrigerating devices which use forbidden chemicals.  Several derogations have been granted to the military forces of several member states, who applied for them, allowing them a transition period until they can install new (and more expensive) equipment using chemicals which do not damage the ozone layer.

The USA has several military forces under NATO stationed in the EU, in particular in Germany, which also use equipment which does not satisfy the requirements of the Montreal Protocol.  Under EU rules derogation can only be given to member states.  In Washington, lawyers from the State Department and the Pentagon have spotted this difficulty and decided to send a mission headed by a high ranking lawyer from the Pentagon to Brussels to talk with the Environment DG. The US delegation in Brussels has obtained a half hour meeting with the Deputy Director General (to be simulated).

Format:

After an introductory briefing, each small group will prepare a memo for the head of the Pentagon delegation outlining and evaluating possible arguments in view of the forthcoming meeting.  One group will simulate a meeting with the Deputy Director General responsible for Environment policy, followed by class discussion.

Written Assignment :

Students will present a list of arguments (max. 2 pages) with an evaluation of each argument’s possible success or persuasive power.  To be submitted at 11H30.

Materials :

· BGDF: pp1241-1270, (Background of Environment Policy).

Questions for Discussion :

· What arguments can be advanced from the U.S. point of view?

· What specific legal arguments can be made under E.U. law?

· Which possible arguments might be derived from the objectives of European environment policy?

· What chance does each of these arguments have to succeed?  Why?

- - - o O o - - -

ASSIGNMENT 3

Topic :  LECTURE :  An Introduction to the Legislative Process and Legal Instruments of the European Union, including the Internal Market and Its Four Freedoms.

Schedule :

Wednesday, January 4 :

9H00 – 10H00 : 
Lecture.

10H00 – 10H15 : 
Discussion.

Format :          Class Discussion.

Written Assignment :     None.

Materials :

· BGDF :  p.p. 28-100, (Legislative Process).

· BGDF :  p.p. 451-779, (Internal Market/Background).

Questions for Discussion :

· How have the legislative, executive and judicial branches been structured in the European Union legal system?  Does this construction favor one of the three branches over the other two?

· How is the division of power organized for each of these branches between European and national (Member State) authority?  Do any exclusive competences exist at one of these two levels?

· What features of the legal system of the European Union seem particularly distinctive to you?  Why?
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ASSIGNMENT 4

Topic :     CASE STUDY :      Lead Free Gasoline Extension (European Commission).

Schedule :

Wednesday, January 4 :

10H15 – 10H30 : 
Introductory Briefing.

10H30 – 11H 30 : 
Preparing Voting Strategy – Negotiation.

11H30 – 1H00 : 
Simulation of Cabinet meeting and Discussion.

Background :

Under the environment legislation of the E.U., the sale of leaded petrol for cars has been banned as of January 2000 (Directive 98/70 of 10/13/98, O.J. L 350 p 58-68).  However during the negotiation of this legislation, certain member states obtained the introduction of a derogation possibility (Art. 3 sec. 3) even if only for a limited time until 1/1/2005.  Spain, Italy and Greece filed requests for this before the deadline on 8/31/99.  They obtained a final derogation until the end of 2001 from the European Commission.  This deadline is approaching fast at the time of this simulation in 2001 (the first year of the PRODI Commission).  Greece has filed a renewed application for a further extension of three years until the end of 2004.  Spain, Portugal and Italy who would also like to benefit from a similar derogation, are waiting to see what happens with the Greek request before deciding whether or not also to file. They are presumed to support Greece.

According to its internal regulation, decisions by the European Commission are taken by a majority vote of its Members.  At the time there were 20 Commissioners, each having a special responsibility for a given field of competence (a precise organigramme will be distributed in class).  Commissioners are assisted by a small staff of personal advisors, usually not more than a half dozen.  These are the members of his Cabinet.  Weekly meetings of the Commission are prepared at meetings of Cabinet Members of all Commissioners.  If unanimous agreement can be reached at the level of a meeting of Cabinet Members, the result will generally be automatically endorsed by the Commission, without giving rise to debate by the Commissioners themselves.  Such points on their agenda are called A-points.  If no such agreement can be reached, the Commission will debate the issue itself and vote (B-Points).

Students will act as members of the Cabinet of the various Commissioners preparing a meeting of Cabinet Members, called by the President of the Commission to respond to the Greek request.  The presidency has indicated that the matter is urgent and will, if necessary, be decided through voting if no unanimity is reached.

Members of the Cabinet usually consult each other before such meetings.  Voting motivations are wide-ranging.  They may involve political, ideological, economic or legal reasons, as well as mere opportunity.  The Commissioner in charge of the service (Directorate General) under whose responsibility a given measure falls, has the exclusive right to make proposals to the Commission.  Concerning the request for safeguard measures presented by Greece, the service involved is D.G. ENV which fell at the time under the responsibility of Commissioner Wallstrom.

D.G. ENV and Commissioner Wallstrom consider that the request for derogation is not justified.  Other Commissioners may take a different point of view.  Several Commissioners have not made up their minds.  Greece has three petrol refineries, two public ones and one private one.  They already partly produce lead-free petrol, but would have to convert the remaining of their production facilities to completely phase out leaded petrol.  The Greek authorities have submitted only limited information to substantiate their request.

Format : 

After a short briefing, small groups of students will be assigned as members of the Cabinet of each Commissioner.  After a negotiation period allowing for discussion between the various Cabinets, one spokesperson from each team will represent his or her Commissioner in a Cabinet meeting to decide on a response to the Greek request, by a vote if necessary (Simulation).  Those not participating will critique.

Written Assignment :     None.

Materials :      List of Commissioners from the PRODI Commission (Annexed).

Questions for Discussion:

· What precise economic conditions have to be fulfilled to be entitled to benefit from derogation measures?

· Which type of specific conditions may the European Commission attach to an eventual decision?

· Which sort of considerations (legal, economic, political, procedural, etc…) may influence the various Commissioners?

· To what extent can business-oriented consideration be taken into account?

LIST OF E.U. COMMISSIONERS.

NAME                              PORTOFOLIO                                                   COUNTRY

ROMANO PRODI                 PRESIDENT.                                                    ITALY

Secretary General; Legal Service ;

NEIL KINNOCK                   VICE PRESIDENT.                      UNITED KINGDOM





Administration and Personnel ;

LOYOLA DE PALACIO       VICE PRESIDENT.                                             SPAIN





Relations with the E.P.; Transport and Energy;

MICHEL BARNIER               Regional policy and Cohesion                         FRANCE

FRITS BOLFENSTEIN          Internal Market;                                  NETHERLANDS

Taxation and Customs

PHILIPPE BUSQUIN             Research and Innovation;                              BELGIUM

DAVID BYRNE                     Public Health;                                                 IRELAND

Consumer affairs and Food Safety ;

ANNA DIAMANTOPOULOU   Employment and Social affairs;                  GREECE

FRANZ FISCHLER               Agriculture and Fisheries;                               AUSTRIA

PASCAL LAMY                    Trade;                                                                FRANCE

ERKKI LIKANEN                  Industry and Enterprise;                                 FINLAND





The Information Society ;

MARIO MONTI                     Competition, Antitrust and State Aids;                ITALY

POUL NIELSON                    Development;                                              DENMARK

CHRIS PATTEN                    External Relations;                        UNITED KINGDOM

Foreign and Security Policy ;

VIVIANE REDING               Education and Culture;                            LUXEMBURG

MICHAELE SCHREYER     Budget, Financial Control and Fraud;          GERMANY

PEDRO SOLBES MIRA       Economic and Monetary affairs;                           SPAIN

GUNTHER VERHEUGEN   Enlargement;                                                 GERMANY

ANTONIO VITORINO         Justice and Home affairs;                            PORTUGAL

Institutional Reforms;

MARGOT WALLSTROM    Environment;                                                    SWEDEN

ASSIGNMENT 5

Topic :     CASE STUDY :        Emission Trading Regulation (Council of Ministers).

Schedule :

Thursday, January 5 :

9H00 – 9H15 : 
Large Groups - Introductory Briefing.

9H15 – 10H15 : 
Small Groups - Preparing Voting Strategy.

10H15 – 11H30 : 
Simulation of Council of Ministers Meeting.

Background :
The European Union has signed and ratified the Kyoto Protocol on climate change.  Many other countries have ratified this protocol, including Canada, Japan, and Eastern European Countries.  Russia has committed itself to ratify.  The USA however has rejected the Kyoto Protocol.  Under this protocol the emission of greenhouse gases has to be curbed as of 2008 for an initial period of 5 years ending in 2012.  The EU has adopted several implementing measures.

A completely new implementing measure has been proposed by the European Commission consisting of introducing an emission trading regime.  Enterprises from certain sectors would be under an obligation to reduce their emission levels of CO2 (carbon dioxide).  However if they reduced more than their obligatory shares they could then “sell” their reduction to other enterprises not having reached their share.  

The Commission initially proposed to include this measure under the existing regulation for ozone depleting products as of 2005.  Several member states rejected this approach.  At the time of this simulation Denmark chaired the Council of Ministers and had put a complete compromise proposal text on the table.  Lengthy negotiations finally agreed this text with several amendments, with the exception of four points; agreement was often reached under the proviso that also on these four points acceptable solutions would be found.

The four points are :

Opt-out (Article 27-temporary exclusion of certain installations) this would mean that individual Member States would be allowed to exclude certain sectors.

Opt-in (Article 24-Unilateral inclusion of additional activities and gases) this would mean that individual Member States would be allowed to add certain sectors.

Penalties (Article 16, Section 3) this concerns the level of penalties.

The Commission veto on national plans (Article 9, section 3).

The Commission has taken the position against Opt-out after 2008, against Opt in, in favor of a penalty of 100 Є per ton and in favor of its veto right over national plans.  Many smaller member states support the Commission or are somewhat hesitant.  Denmark is looking for compromise solutions.  Germany and the United Kingdom would prefer opt-out so as to safeguard feasibility for their national regimes.  This is opposed by many states, especially for the period 2008-2012.

Germany, the UK and Austria would like to have the possibility to unilaterally extend the regime to other greenhouse gases, or other installations for CO2 which are below the threshold of the legislation.  Differentiated legislation between member states may obstruct the internal market.

France, Spain, Luxemburg, and Ireland would prefer a lower penalty than the 100 Euros per ton proposed by the Danish Presidency, especially for the period 2005-2007.  The UK, Italy, Spain and Germany have filed reservations on the article that gives the Commission a veto right over national plans.  The Commission argues that it needs such a veto power to police the system of emission trading.

The Danish Presidency is leaning towards a very environment friendly compromise on the four outstanding points as follows:

Opt out : 
NO as of 2008, perhaps with special conditions for 2005-2007.

Opt in :   
OK for additional gases as of 2008 under Commission control



OK for additional installations as of 2005.

Penalties :
100 Euros as of 2008, maybe a lower amount for 2005-2007.

Veto:

Maintain the Commission veto power over national plans.

Germany and the Commission are known to have had a recent high-level bilateral meeting, but the outcome is unknown.  The Danish Presidency wants a final solution during their Council of Ministers meeting in December 2002 to be reached, so that the co-decision procedure with the European Parliament could start.

Format : 

After the introductory briefing, small groups will be assigned a particular position representing a member state or the Commission.  Each group will prepare a briefing memo (max. 2 pages) on its Council voting strategy in preparation for the meeting which will then be simulated.

Written Assignment :

Briefing memo of each group (max. 2 pages) to its Minister to be turned in at 10H15.

Materials :

· BGDF :     See p 37 for individual member states voting rights.

Questions for Discussion :

· To what extent have elements related to the substantive dossier influenced the Commission?

· To what extent have elements related to the Member State’s institutional position regarding voting by qualified majority influenced this decision?

· How could influence be exercised by the European Parliament?  By the European Commission?  By the Presidency of the Council?  By others?

- - - o O o - - -

ASSIGNMENT 6

Topic :     LECTURE :     Reforming the Institutions :

The Seville Summit Conclusions and 

The Commission White Paper on Governance.

Schedule  :

Thursday, January 5:

11H30 – 1H00 :     Class Discussion.

Format :       Class Discussion.

Written Assignment :       None.

Materials :

· DM : 
Conclusion of the Seville European Council 21/22 June 2002, Annex II.

· DM : 
Note on the Governance White Paper from the Commission website.

· http://www.europa.eu.int/comm/governance.

- - - o O o - - -

ASSIGNMENT 7

Topic :     CASE STUDY :          The GMO Harmonization (European Parliament).

Schedule :

Friday, January 6 :

9H00 – 9H15 : 
Introductory Briefing.

9H15 – 9H30 : 
Small Groups / Preparation of debate and voting strategy.

9H30 – 10H45 : 
Simulation of Parliament meeting (Environment Committee).

10H45 – 11H00 : 
Debate.

11H00 – 11H30 : 
Voting.

Background :

The European Parliament is composed of directly elected members (M.E.P.) who group themselves in political factions rather than national groups.  All major national political parties are thus also represented at the community level.  Since the first direct election of 1979, these political groups have included Christian Democrats, Socialists, Liberals, Communists and Conservatives.  More recently other groups such as ecologists (rainbow groups) or the new European Right have also appeared.

The M.E.P. meet in committees in Brussels (about 20 in number covering the various subjects of European Union involvement) and once a month in plenary session in Strasbourg (several times a year extraordinary plenary sessions are also held in Brussels).  A great variety of lobby groups work to influence the E.P.

In the E.U., the production and marketing (including import) of Genetically Modified Organisms (GMO) is regulated by Directive 2001/18/EC (O.J. L 106 p. 1).  Under this legislation the marketing of GMO’s is subject to an authorization procedure from the Commission.  Only a limited number of GMO’s have obtained such authorization so far (some soy and corn products among them).  Under pressure from the Green movement, a very heated debate developed in public opinion about the advisability of this kind of regime.  They would prefer to ban GMO’s all together.

Several Member States have taken the position not to file further requests for authorizations of GMO’s with the Commission, thus triggering a defacto moratorium.  The Legal Services of the Commission has given the opinion that such a moratorium is illegal.  The USA has approached the Commission complaining about this moratorium.

The Commission has decided to make further proposals on traceability and labeling of GMO’s to attempt to unblock the situation.

This proposal has after lengthy and difficult negotiations found a common position in the Council of Ministers.  The major elements of the compromise are:

1) Introduction of a strict labeling requirement:  all products which contain GMO’s must carry the notice: “This product contains GMO’s”.  This applies also to imported products.

2) Introduction of a strict traceability requirement :  all products shall be accompanied by specific documentation allowing to trace its content, its origin, and the subsequent handling.

3) A threshold of 1% GMO is allowed for the technically unavoidable presence of GMO’s for the labeling requirement.

The European Parliament is widely divided between several positions :

· Reject the common position and maintain the de facto moratorium (Greens).

· Accept the Council’s position as a reasonable compromise, even if it is not favored by public opinion (Liberals).

· Accept the labeling and traceability requirements from the Council but reject the 1% threshold, with the effect of putting a responsibility on industry to guarantee that their products do not contain even traces of GMO’s (Socialists).

· Any other position.

Christian Democrats and Right Wing parties have not made up their minds yet.

The composition of the E.P. :

Total number of MEP = 624 (majority is 313).


Christian Democrats =   232


Socialists =                     175


Liberals =                         52


United Left =                    49


Greens
 =                          44


Right Wing =                    23


EDD (UK conservative)   18


Not attached                      31

The Chair of the Environment Committee held by someone from the EDD party has decided to hold a principled vote on which position to take before asking the reporteur to present concrete amendments.  This meeting includes first a debate and then a voting time.  This meeting is public and considering the wide interest of GMO’s in European public opinion, several journalists are present.

Format :

Small groups shall be allocated a specific political position and will be given a specific debate time.  They will then vote.

Written Assignment :

List of arguments and voting position (max. 2 pages) to be handed in at 11H15.

Materials :      None.
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ASSIGNMENT 8

Topic :       LECTURE :          The Enlargement of the European Union.

Schedule :

Friday, January 6 :

11H30 – 1H00 : 
Class Discussion.

Format :       Class Discussion.

Written Assignment :      None.

Materials :

· BGDF :  p.p. 20-27 and p.p. 1055-1072.

· DM :     David Kennedy, “Bringing Market Democracy to Eastern and Central Europe,” The Dark Sides of Virtue: Reassessing International Humanitarianism, (Chapter 6).

Background:

As progress towards 1992 was recognized outside the European Union and as the Cold War came to an end, the E.U. was drawn increasingly towards the center of debates about post-war “architecture” for the European continent.  The Commission was requested to aide the ex Comecon countries on behalf of the broader group of Western donors.  A number of m3embers of the European Free Trade Association (EFTA) sought closer relations with the EC.  For Austria this meant a formal membership application.  For Switzerland, the failure of the 6 December 1992 referendum meant a hold on the negotiation of ever more detailed and integrated treaty arrangements.

A number of Eastern European nations, beginning with Hungary began to speak about an eventual application for membership.  As plans for German reunification proceeded, the absorption of the DDR seemed at first to be a crucially important issue for the EU as a whole.

The Commission responded to these procedures by proposing a series of negotiations under the rubric of “concentric circles.”  The E.U. would continue its own advance toward 1992 while opening negotiations with the EFTA nations on a “European Economic Space” (EES) and concluding first trade agreements and then association agreements with Eastern European nations.

The EES negotiations would combine acceptance by the EFTA countries of the acquis communitaire in exchange for some advisory relationship to the EC’s decision-making process.  The exact nature of the acquis to be accepted, the form of participation in the decision process, the role of the Court of Justice for the EES and other issues were open for negotiation.  To the extent possible, the negotiations were to be conducted on a multilaterally on the basis of a common EFTA position.

As they emerged from communism, the Eastern European nations would be rewarded with trade agreements normalizing trading relations and participation in aid programs of various sorts.  The E.U. then offered to negotiate “association” agreements with each country individually.  The exact content of such an arrangement remained at first uncertain.  For some countries (such as Portugal and Greece) “association” had been seen as a first step towards membership.  For others (Turkey) this promise had turned sour.  For still others (Israel) association had never been linked to membership, except perhaps as a substitute.  It was rather unclear what, beyond trade relations, might be included in an association agreement.  Participation in the various regulatory dimensions of the internal market and economic policies and programs of the E.U., for example, was excluded from negotiations.

Austria, Sweden and Finland obtained full membership in 1995.  Only Norway (after the loss of the second referendum) and Iceland remained in the EFTA, with extensive Association Agreements with the E.U. Switzerland refused such agreement by referendum.

Several East European and Mediterranean countries applied for membership and successfully concluded the enlargement negotiation.  They are : Poland, The Check Republic, Hungary, Slovakia, Slovenia, Estonia, Latvia, Lithuania, Cyprus and Malta.  The E.U. has agreed to enlarge to 25 members and the Enlargement Treaties have been ratified.  They have entered into force in May 2004. 

Bulgaria and Romania continue their enlargement negotiations and are due to enter in 2007, if they fulfil the latest requirements regarding their legal systems and corruption.  Croatia has also applied for membership.  Macedonia has also applied. It is expected that a new Enlargement will happen in the future, possibly in 2007.

The question of Accession of Turkey is hotly debate inside the E.U. The population seems at the present time opposed. The Heads of State and Government have agreed several years ago to open negotiations with Turkey if it satisfied the criteria for Democracy agreed in Copenhagen; Turkey has made a great number of changes in its legal system to try to satisfy them. The USA has several times requested the E.U. to open negotiations with Turkey. The European Commission has now issued a positive opinion on the opening of negotiations. Negotiations have been opened.

The question of Cyprus remains unresolved. After difficult negotiation in the U.N. a compromise solution was put forward to Referendum. The Turkish side voted in favour while the Greek rejected it with a very large majority. Only the Greek side entered the E.U. as a consequence.

Questions for Discussion :

· How do membership, association, and trade agreements compare?  Institutionally?  Politically?  Economically?  Legally?

· How might an East European country such as Croatia use its relationship with the EU to best advantage?  How might the negotiation process be used?

· How would you advise a member of EFTA asking the same question?

· Why did several EFTA countries switch to membership applications?

· What will be the main difficultly of operating the EU with 25 or more member states?
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ASSIGNMENT 9

Topic :     LECTURE :    The Sphere of European Union Law.

The Relationship between National and European Union Law.

     The Principles of Subsidiarity and Proportionality.

Schedule :

Monday, January 9 :

9H00 – 10H30 : 
Class Discussion.

Format :      Class Discussion.

Written Assignment :     None.

Materials :

· BGDF :  p.p. 104-128 and 238-280 (and p.p. 281-351 Background).

· BGDF :  Selected Documents : p.p 251-254.

· DM : Protocol on the Application of the Principles of Subsidiarity and Proportionality (attached to the new Constitution).

Question for Discussion:

· Identify the basis for substantive jurisdiction (and limits thereto) of national courts and of the Court of Justice with respect to various issues of European Union Law.  Identify the procedures by which cases involving European Union law might be raised before various courts.

· What difficulties, gaps or questions seem to be presented by this system of institutional and substantive empowerments?  Where might there remain opportunities for institutional or legal change?  Where would you expect to find doctrinal clarification?

· What’s the meaning of the concept of “subsidiarity” under European Union law?  Is it enforceable?  When does “proportionality” apply?

ASSIGNMENT 10

Topic :     CASE STUDY :     The Water Framework Directive.

(Article 251 Co-Decision Procedure).

Schedule :

Monday, January 9 :

10H30 – 10H45 : 
Introductory Briefing.

10H45 – 11H30 : 
Small Groups/Preparation and Negotiation.

11H30 - 12H30 : 
Simulation of the last phase of the Co-Decision Procedure.

Background :

Under the Co-decision procedure of Article 251 both the Council of Ministers (usually by qualified majority) and the E.P. (by majority) have to agree to a specific proposal.  If no agreement can be found after the first reading the conciliation phase of the procedure is triggered with subsequent meeting of the Conciliation Committee into which all three institutions are represented (Commission, Council of Ministers, and the E.P.).  The legislative process is then boxed in specific timetables (Art 251 § 5 to 7).  This results in a complex negotiation with the Presidency and COREPER members present on the Council’s side and a Vice President and specific M.E.P. (usually from the committee which has responsibility for the issue) present of the E.P.’s side.  The Commission is represented in all sides of the negotiation.  Meetings can be held separately or jointly.

In the E.U., the decision had been taken to replace most existing legislation on water protection by a new Water Framework Directive (WFD) intended to replace all earlier legislation.  The Commission filed an ambitious proposal which was then negotiated over a prolonged period before the Council could reach a common position.  It is assumed that this common position was only reached with great difficulties and through qualified majority voting.  In the common position the language of Article 1 is not clearly legally binding, and no deadline is included as in the OSPAR (North Sea) Convention, and no radioactivity standards are included.

During the second phase of the codecision procedure the E.P. voted to adopt a very ambitious environmental position which could not be accepted by several member states.  The U.K. and Netherlands were opposed to having the commitments of Article 1 take too much of a binding force as well as to the inclusion of the OSPAR deadline.  France was opposed to including strict standards for radioactivity of water.  Ireland opposed Article 9 introducing an obligation to pay for water.  The Commission and the E.P. on the other hand favoured stronger legal language for Article I, the inclusion of an OSPAR Convention ultimate deadline, the maintenance of a radioactivity standard, as well as the Article 9 polluter-pay principle.  Greens and Socialists as well as the United Left share this position strongly.  Christian Democrats were somewhat divided and Liberals had not made up their mind definitively.

The simulation starts with the opening of the last Conciliation Meeting after the deadline had already been prolonged in accordance with Art 251 § 7 and only one week remains before the final deadline.  Portugal holds the Chair of the Council and has declared that it wants to reach a final agreement in this meeting.  No other meeting can be called due to organizational constraints.

Only four points seem to remain undecided in the negotiation:

· Compulsory language for Article I.

· Inclusion of the OSPAR deadline (2020).

· Keeping or scraping radioactivity standards.

· Keeping or scraping Article 9 (polluter pay principle).

Format :

Student groups will be assigned a political faction and nationality.  Before class they should prepare positions on the issues involved as well as on the form which Parliament action should take.  Members of the Council and Commission delegations should prepare to respond to questions about their approach to the WFD.  They should decide on their negotiation strategy or about other institutional initiatives which might be possible under European law.

Thereafter, the last phase of the Conciliation Procedure will be simulated.

Written Assignment :

Memo (1 page max) explaining the proposed strategy for the Conciliation Procedure.

Materials :

· DM :     Directive 2000/60, O.J. L327, p1-79 (only Articles 1 to 10).

Questions for Discussion :

· How might the E.P. best influence the Council or the Commission?  Should this be its main objective?

· What role should the E.P. minority groups adopt towards the other institutions?

· How might the press influence the ongoing debate?

· How has the Co-decision procedure modified this situation?

ASSIGNMENT 11

Topic:     CASE STUDY :      The KOUROPITOS Case.

(Art. 226 Procedure/Art. 228 Penalty Payments).

Schedule :

Tuesday, January 10 :

9H00 – 9H15 : 
Introductory Briefing.

9H15 – 10H15 : 
Preparation of Memos.

10H15 – 11H30 : 
Simulation and Discussion.

Background :

Please read first p.p. 444 to 448 in BGDF for background of the case.

As you will have read Greece has been condemned to pay 20.000 Euros per day.  It will not have complied with the earlier court judgment and closed its landfill in Kouropitos.  Students act as lawyers to the Greek Minister for Environment.  The Municipality of CHANIA on whose territory the landfill is located in Crete has not taken the necessary measures and seems to be unwilling or incapable to do so.

As a Greek minister you know that a recent study has revealed that there are more than 2000 illegal landfills in your country, which do not respect the provisions of the E.U. Landfill Directive, and are managed by cities or municipalities.  The Commission is threatening to bring a further court case to impose penalties for these landfills which it is almost impossible to close overnight.

This simulation takes place a few months before the launching of the Olympic Games in Athens. The Greek Government and its environment Minister in particular are known to be very sensitive to negative publicity in this context.

How do you advise the Greek Minister ?

· Do nothing ?

· Pursue litigation ?

· Engage in a special settlement with the Commission ?

· Withdraw the responsibilities for land fills from municipalities by an act of the Greek Parliament ?

· Another option ?

The minister is known to be particularly sensitive to the negative publicity in the press due to the upcoming Olympic Games.

Format :

Small groups will act as lawyers to the Greek Minister and engage in preparation of a memo for the Minister.  The meeting with the Greek Minister will then be simulated.

Written Assignment :

Memos for the Greek Minister (max. 2 pages) to be handed in at 10H15.

Materials :

· BGDF :    p.p. 423-449.

(See in particular p.p. 444 to 448 on the Kouropitos Case).

Questions for Discussion :

· What is the relation between the legislative process and the enforcement process?

· Has the European Commission an absolute or unlimited discretion to engage Article 226 procedures?  If not, what are the limitations?

· What considerations are likely to affect the Greek minister’s decision making?

- - - o O o - - -

ASSIGNMENT 12

Topic : LECTURE :   General Principles of Law and Human Rights Protection in

European Union Law.

The European Charter of Fundamental Rights.

The Teleological interpretation method.

Schedule :

Tuesday, January 10 :

11H30 – 1H00 :      Class Discussion.

Background :

The principle of primacy of European Union Law over national law, which was established early on in the case law of the European court of Justice, implied that sooner or later the Court would have to decide whether in cases of conflict European Law also took precedence over the Constitutions of the Member States.  Such conflicts could, in particular, arise if European Law violated one of the fundamental rights established in such a Constitution.

The Court decided this issue for the first time in its judgment in the NOLD Case in 1974.  Using the idea that general principles of law accepted in the Member States (such as the principles of non-discrimination, of proportionality, of non-retroactivity, etc.) were part of European Law, it ruled that this would also be the case for fundamental rights, which were common to the legal systems of the Member States.

From the moment all the Member States of the then E.E.C. became members of the European Convention for the Protection of Human Rights (which was then the case) this ruling could be extended to such fundamental rights contained in the European Human Rights convention of 1950 concluded in the framework of the Council of Europe (a separate European Institution with several other European countries, including several Eastern European countries).

The necessity to incorporate the respect of Human Rights in European Law was further strengthened by the Common Declaration of the Council of Ministers, the European Commission and the European parliament in 1977.  Criticism remained that this situation offered only an indirect protection for violations of human or fundamental rights.

The European Commission in 1979 then produced a memorandum exploring the possibility of membership of the original European Communities itself to the European Human Rights Convention.  Up to now that initiative has not led to enactment of precise measures, although negotiations are still going on.

During the negotiation preparing the Nice Treaty a Charter of Fundamental Rights of the E.U. was prepared embodying earlier work.  It contains an extensive list of Fundamental Rights overlapping to some extent with the European Human Rights Convention.  However, in Nice the decision was taken to not make this charter legally binding.  Only political commitments to respect the Charter were agreed.

Since then the agreed but not yet ratified new Constitution has decided to give this Charter legally binding force by including it in its provisions.

Format :     Class Discussion;

Written Assignment :     None.

Materials :

· BGDF :    p.p. 203-237.

· BGDF :     Selected documents : p.p. 255-281.

Questions for Discussion :

· What effects does the European Convention of Human Rights have within the E.U.?

· What are the specific advantages or disadvantages in the approach of the European Commission?  The European Court?

· What role could the European Parliament play?

· What will change when the E.U. create its own constitution with fundamental rights?

- - - o O o - - - 

ASSIGNMENT 13

Topic :     CASE STUDY :       Camera Care Order  (Implied Powers).

Schedule :

Wednesday, January 11 :

9H00 – 9H45 : 
Small Groups to Prepare Questions.

9H45 – 10H30 : 
Pleading and Question Time.

10H30 – 11H30 : 
Deliberation (Simulation).

11H30 – 1H00 : 
Class Discussion.

Background :

The Camera Care case involved a possible infringement of Art. 86 EEC (now Art. 82 EU) constituted by a refusal to sell.  A powerful company, Hasselblad, manufacturing professional photographic equipment, had refused to continue to supply Camera Care, one of its smaller dealers (presumably since it had undercut the recommended retail price of Hasselblad).  Resale price maintenance in any form is assumed to be an offense under Art. 86 EEC (now Art. 82 EU) when imposed by a dominant company.

Camera Care addressed a complaint in 1979 to the European Commission under Art. 3 of Regulation 17/62.It requested the Commission to investigate the case and to take a decision condemning Hasselblad.

Camera Care had also requested the European Commission to adopt an interim decision to force Hasselblad to continue to supply it, pending the outcome of the administrative procedure under Regulation 17/62.  According to Camera Care, the European Commission had sufficient powers under the original EEC Treaty to take such an interim decision.  Camera Care further argued that it would go out of business if no interim measures were taken immediately to force Hasselblad to resume supplying it.

During the administrative procedure, the Commission refused to adopt such interim measures and had written to Camera Care accordingly.  Camera Care then brought an action before the European Court against this letter addressed to it by an official of D.G. IV (now DG COMP) of the European Commission.

This action was threefold :

a) First, Camera Care argued under Art. 173 EEC (now 230 EU) that the letter containing the decision to refuse interim measures should be annulled since it was, in the opinion of Camera Care, wrongly motivated (see Art. 190 EEC, now 253 EU), in so far as the Commission refused to admit that it possessed competence under the original EEC Treaty to adopt such interim measures;

b) Alternative, if the letter did not constitute a formal decision refusing to adopt interim measures, Camera Care argued under Art. 175 EEC (now Art. 232 EU) that the Commission had then failed to take action on its request and thus committed a breach of this Treaty;

c) Finally, Camera Care requested the European Court itself to take the necessary interim measures under Art. 186 EEC (now Art. 243 EU) to force Hasselblad to continue to supply it pending the outcome of this case before the European Court of Justice.

Legal arguments during the written part of the procedure before the European Court had focused on the role and powers of the Commission, of the Council of Ministers and of the European Court itself, as well as on the admissibility of the case introduced by Camera Care.  It will hereafter be assumed (for argument’s sake) that the case is admissible under both Articles 173 and 175 EEC (now Art. 230 and Art. 232 EU) and does, - or does not -, possess the power to adopt interim decisions in its antitrust administrative procedures.  Also, the question whether interim measures are justified by the factual circumstances of the alleged infringement of the European antitrust rules will be left aside.  It is assumed that there exists a prima facie infringement of Art. 86 EEC (now Art. 82 EU), which was committed by Hasselblad.

During the procedure before the European Court, Hasselblad had been allowed by the Court to intervene.  Hasselblad defends that the European Commission does not possess the power to take interim decisions under the original EEC Treaty or under implementing legislation base on it, such as Regulation 17/62.

Students will act as judges of the European Court of Justice. First, they will prepare the questions, which as judges, they would like to ask to the European Commission.  Thereafter the Commission will present its defense in a simulated oral hearing of the case. They will have a chance to ask questions to the Commission.

Subsequently students will deliberate and decide the case between the following alternatives.

a) The Commission does have such power under Article 155 EEC (now Art. 211 EU) in combination with Articles 87 to 89 EEC (now Art. 83 to Art. 85 EU) and could have used it (argument of Camera Care);

b) The Commission does have such power under Art. 3 of Regulation 17/62 and could have used it (alternative argument of the Commission);

c) The Commission has no such power, neither has the European Court of Justice (argument of Hasselblad);

d) The Court possesses itself such power and may use it under Art. 186 EEC (now Art. 243 EU) (alternative argument of Camera Care).

Format :

Each small group will act as a judicial chamber considering this case.  During the first phase, each group will formulate questions (with explanations) before the Advocate General gives its conclusions.  There will follow a question period in which each group’s questions will be put by the group’s participant to the Court Session.  After the break, these participants will deliberate as Judges of the European Court of Justice and arrive at a judgment.  The rest of the class will observe and critique the deliberation process.

Written Assignment :

Set of questions (max. 1 page) for the European Commission with justifications from each small group; To be turned in at 9H45.

Materials :

· DM :     Case 792/79R, ECR (1980), p.p. 119-128, (factual portion of the order of the Court of 17 January 1980).

· DM :     Opinion of Advocate General Warner of 9 January 1980, ECR (1980), p.p. 133-137.

· For Regulation 17/62, see BGDF Selected Documents, p.474.

Questions for Discussion :

· Does European Union law include a general system of implied powers?

· What precise power does Art. 155 EEC (now Art. 211 EU) give to the European Commission?

· What condition must be fulfilled under Art. 186 EEC (now Art. 243 EU) to grant an interim decision?

· Why has the Commission modified its position in this case?

· Do the subsequent Treaties modify this situation?

ASSIGNMENT 14

Topic :     CASE STUDY :      United Brands Appeal (European Court Proceedings).

Schedule :

Thursday, January 12 :

9H00 – 10H15 : 
Large Group – Briefings.

10H15 – 11H00 : 
Small Groups – Preparation of Strategy.

11H00 – 11H30 : 
Simulated Pleadings.

11H30 – 1H00 : 
Class Discussion.

Background :

On 17 December 1975, the European Commission adopted a Decision under Article 86 EEC (now 82 EU) against United Brands (U.B.). The Decision condemned U.B. for several abuses of dominant position and imposed a fine of one million units of account (more or less one million dollars).  The text of this Decision, covering four different abusive practices under Article 86, has been published in the Official Journal of the European Communities and notified to this company.

United Brands has brought an action against this decision under Article 173 EEC (now 230 EU) to seek annulment of this decision, or at least a reduction of the amount of the fine.

Indeed, United Brands has contested almost every part of this decision, and in particular it has argued that the Commission has :

1. Wrongly defined the relevant market;

2. Wrongly established that United Brands is dominant on such market;

3. Wrongly established each of the four abuses;

4. Wrongly established the amount of the fine.

The students will act as partners in a large international law office, advising and representing United Brands in this litigation.  This office has submitted during the written procedure a voluminous argumentation and documentation to the European Court of Justice to substantiate its case on each point.  The European Commission has also submitted its written arguments in defense on each point.

The time has come for the oral (public) hearing of the case.  The report for the hearing has been prepared by the judge rapporteur of the case and made available to all parties as well as to the public.  In this presentation, the factual part of the judgment, which is almost identical to that report, will serve as the basis for pleadings.

The case will be heard by the full Court (nine judges at the time) in the presence of the Advocate General.  Pleading time has been limited by the Court to 15 minutes for each party.  The client has requested on “all wrong” defense of his case, which has already led to voluminous and detailed argumentation of the case during the two rounds of written procedure.  The European Commission has presented a detailed rebuttal of every argument.  It is however, impossible to present every argument during this limited pleading time.  A selection has to be made and a pleading strategy has to be chosen.

Since United Brands has been condemned with a fine, the European Court may, under Art. 17 Reg. 17/62 annul, reduce, maintain or even increase this fine.  Any successful argument related to relevant market or absence of dominance would mean complete annulment of the fine.  Any successful argument related to one of the abuses would mean partial annulment (implying reduction) of the fine.  Any successful argument related to the fine itself would mean either annulment or reduction of the fine.  United Brands has a preference for total annulment of the decision and fine.  If this cannot be reached, they prefer a reduction of the fine by the largest possible amount.  They have given full authority to the lawyer to advance any argument which may reach this result and to decide on any appropriate pleading strategy.

Format :

After a briefing on the facts and status of the case sub judice, each small group will prepare a pleading strategy and draft a memo outlining key points to be made in oral argument, explaining the choices made.  One group will then plead the case.  In the discussion which follows, other groups will comment upon the pleading strategy adopted.

Written Assignments :

Pleading strategy memo (max. 2 pages) from each small group to be turned in at 11H00.

Materials :

· DM :          Commission Decision of 17 December 1975 (Chiquita).

O.J. L 95, of 9 April 1976, p.p. 1-20.

· DM :          Case 27/76, ECR (1978), p.p. 207-271.

(factual portion of the judgment of 14 February 1978).

· BGDF :      p.p. 802-876 (Background).

(See in particular p.p. 843-852 related to the United Brands case).

Questions for Discussion:

· Which presentation might have the best chances to influence the Court?

· Are factual questions more or less important than legal arguments?

· Can some points be omitted in the oral presentation?

· How important is the risk of a fine increase?

· How should the required result influence the order in which arguments will be presented to the Court?

- - - o O o - - - 

ASSIGNMENT 15

Topic :      CASE STUDY :    The German Bottle Case 

(Art. 234 Reference procedure).

Schedule:

Friday, January 13 :

9H00 – 9H15 : 
Large Group – Introductory Briefing.

9H15 – 9H45 : 
Preparation of Memos for the French Producer.

9H45 – 10H30 : 
Simulation of the meeting with the client.

10H30 – 11H30 : 
Simulation of the pleading before the Court of Justice and Class Discussion.

Background :

In the absence of E.C. wide regulatory harmonization, environmental measures taken at the national level may conflict with the free movement of goods.  This conflict has been addressed by voiding national measures, by differentiating measures which are “stricter” from those which are “less strict” than the E.C. standard, and by restricting the free movement of goods.  Before the Single European Act and the Maastricht Treaty, the Court’s jurisprudence concerning Article 30 (now Art. 28 EU) provided the most important method for addressing this conflict.  Such case law remains today of central importance.

The first important case in the environmental area concerned a Danish bottle bill.  Under this Danish legislation, beer and soft drinks could only be sold in government approved returnable/refillable bottles for which a deposit and return scheme was in place which would ensure that a large proportion of the bottle would in fact be reused.  Approval for a given bottle was to be given upon showing that a substantial portion of the bottles would be reused and that a container of equal capacity suitable for the same use had not previously been approved.  Importers were permitted to use non-approved bottles to test the market, within minimum quantitative limits, provided that a deposit and return system is established.

At the time (1985), neither the Single European Act nor the Maastricht Treaty had brought the environment directly within the competence of the E.U..  The European Commission had not attempted to harmonize national legislation relating to soft drink and beer packaging.

At the same time, however, the existence of divergent packaging requirements placed some restriction on the free movement of drinks within the internal market.  Although major beverage manufacturers generally bottle close to distribution as a result of high transport costs for heavy beverages, it is often practical, not only for new market entrants or elite “import” beverages, but also for major producers to bottle in one Member State for sale in another.

The Court of Justice had ruled in the Cassis de Dijon case (Case 120/78, 1979 ECR, 649) that such indirect national legislative blocks to free movement could be challenged under Article 30 (now Art. 28 EU)  in certain circumstances, an approach which was elaborated in the Dassonville judgment (Case 8/74, 1974 ECR, 837).  In the Danish Bottle Case, the Court ruled that the environment could be one of the “mandatory requirements” under Cassis de Dijon justifying restrictions under Article 30, and upheld Danish authority to establish a mandatory recycling system, but rejected the Danish contention that the severe limits their particular system placed on importers were necessary and justifiable.

While the Commission was preparing a recycling proposal of its own, Germany introduced recycling legislation for bottles which was thought to affect imports differentially.  The 1986 German waste law had set targets for waste reduction which the ministry responsible for implementation had later determined could best be met by requiring use of refillable containers in many applications.  This requirement tended to exclude imports of canned beer and protect national brewers who tend to use glass bottles.

Some industry officials argue that the target may as well be met by a required deposit scheme for plastic bottles, except those used for milk and wine.  The German law requires retailers to collect plastic bottles, return the deposit, sort and store the bottles and return them to manufacturers.  The deposit payable on plastic bottles is about 50% higher than that payable on glass bottles which as easier to recycle.  The use of plastic and one-way glass bottles and cans was also restricted to 10% of beer sales, 20% of carbonated drink sales, 65% of still drink sales and 50% of wines.  As only imported mineral water is sold in plastic bottles in Germany, this is thought to discourage stocking and purchase of non-German mineral water.

At the time of simulation, the Commission is thought to be considering two sorts of general legislations : a strict E.C. wide recycling requirement with a restriction on non-refillable containers (favored by the Environment DG but unlikely to be adopted if unanimity is required) and looser framework regulation permitting Member States some leeway in constructing waste reduction plans (favored by the Internal Market D.G.).  Both D.G. are seeking ways to increase the likelihood that their approach will prevail and be acceptable to the Council.  The Commission is known to be negotiating with the German government about possible revisions in its container legislation to reduce the discriminatory impact on intra-community imports.

A medium sized French mineral water producer feels that is German sales are being adversely affected by the German measures and would like to see a relaxation of the requirement that bottles be refillable and a parallel return-deposit scheme for plastic and glass bottles.  At the same time, they fear the effect of a potential Community wide ban on plastic packaging and would not be served were the Germans simple to extend their ban to one-way glass bottles as well.  The French concern decides to bring an action under Article 177 EEC (now Art. 234 EU), in order to challenge the applicable German laws under Article 30 of the Treaty of Rome (now Art. 28 EU).

The first part of the simulation is to advise the national judge whether or not to send the case to the Court in Luxemburg. The group representing the lawyers of the French producer will simulate a meeting with the client. Other groups might also be given the opportunity to simulate this part.

For the second part of the simulation it will be assumed that the national judge referred the case to Luxemburg. At that level the Commission always intervenes on an amicus curiae basis (pleading in favor of the Law).Member States are also allowed to intervene to defend their own opinion and/or interest. It is known that France and Germany have been allowed by the Court of Justice to intervene. In this case the UNICE (Association of European businesses) and BEUC (Federation of European consumer groups) have also been allowed to intervene.

Format :

During the first part of the simulation, each group will act as a different team of lawyers advising, the French mineral water producer;

During the second part of the simulation the different groups will represent the Commission Legal Service, the French and German governments, UNICE and BEUC.  Each group will develop a pleading strategy.  We will then simulate a pleading by all parties before the Court of Justice.

Written Assignm ent :

Each group will produce an outline of pleading strategy to be turned in at 9:45.

Materials :

· BGDF :       Selected Documents : p.p. 306-308.

Questions for Discussion :

· How might the Commission's ability to propose a European wide packaging directive be affected by this action?

· What interests might the German government have beyond defending the specifics of its existing legislation?

· How might the French producer seek to reduce the risk of ending up facing a still less attractive regulatory environment?

· What are the drawbacks of the Cassis de Dijon case?

· How might Art. 100A (4) of the Single European Act (now Art. 95 EU) influence this case?

- - - o O o - - -

ASSIGNMENT 16

Topic :     LECTURE :          The External E.U. Competences and 

The Action of the E.U. in the W.T.O.

Schedule :

Friday, January 13 :

11H30 – 1H00 : 
Class Discussion.

Format :       Class Discussion.

Written Assignment :      None.

Materials :

· BGDF :    p.p.1023-1101.

Questions for Discussion :

· How is the distinction between the European Union’s exclusive external competences and those it shares with the Member States made?

· What is the criterion for attribution of exclusive external competences?  In what sectors of its activity does the European Union possess such competences?

· How might the sharing of competences affect participation by the European Union and the Member States in the activities of the United Nations and of other associated institutions such as W.T.O.?

· Who has the power of ratification of international treaties and Conventions in the E.U.?

· What are mixed competences?  When do they apply?

· What changes have the subsequent treaties (Maastricht, Amsterdam, Nice) introduced in this respect?



ASSIGNMENT 17

Topic :     CASE STUDY :     The CARTAGENA Protocol Ratification.

(Art. 300, Section 6 Procedure) and (Legal Basis).

Schedule :

Tuesday, January 17 :

9H00 – 9H15 : 
Introductory Briefing.

9H15 – 10H00 : 
Preparation of Pleadings.

10H00 – 11H00 : 
Simulation of Pleadings.

Background :

Many questions related to competences in the external relations field were dealt with through the opinion procedure before the court now embodied in Article 300 § 6 EU (previously Article 228).

During the year 2000, U.N. negotiations led to the adoption of the CARTAGENA Protocol on the transfer handling and use of modified organisms unanimously.  The E.U. signed this protocol and agreement has been reached in the Council of Ministers to ratify this protocol.

However disagreement occurred as to the legal basis to be used for such ratification.  The Commission had proposed Articles 133 and 174 § 4 EU jointly, thereby bringing this instrument under the common commercial policy, as well as under environmental policy.

The Council of Ministers however unanimously rejected this approach and adopted the ratification under Article 175 (1).  This would have the effect to deprive the E.U. of its exclusive competence under Article 133 EU and bring the measure within shared competence of the E.U. and Member States.

The Commission decided to file for an Article 300 § 6 opinion procedure to obtain clarity as far as the external powers are concerned.  The Council decided to intervene, as well as the U.K. government.  The E.P. would also like to intervene in this procedure.

What is the advice to be given to each of these parties in this question of the legal basis?

Format :

Small groups will be assigned to represent the Commission, the Council, the U.K. and the E.P.  A memo will be prepared summarizing the possible arguments.  Thereafter the pleading will be simulated.

Written Assignment :

Memo (max. 2 pages) to be handed in at 10H15.

Materials :

· BGDF :      p.p.1023-1054 (Trade policy).

· BGDF :      p.p. 1241-1270 (Environmental policy).

Questions for Discussion :

· What are the implications of the use of the various legal basis?

· What is the possible role of the European Court in external relations?

· Could the E.U. participate in the international United Nations process be improved?  If so, how?

· How are particular legal basis influenced by political considerations?

- - - o O o - - - 

ASSIGNMENT 18

Topic :     CASE STUDY :        The Helsinki Bus Case (Public Procurement).

Schedule :

Tuesday, January 17 :

11H00 – 11H15 : 
Introductory Briefing.

11H15 – 11H30 : 
Small Groups/Preparation of memos.

11H30 – 1H00 : 
Simulation and Discussion.

Background :
Air pollution levels in Western Europe resulting from the emissions of large coal combustion plants used in several branches of industry, as well as from emissions of motor vehicles, have largely damaged forests and some agricultural production through the fall of acid rain.  They also damage buildings in cities.

In response to this concern, the European Union has adopted under its environmental Policy several new pieces of legislation in the form of Directives, in order to impose stricter standards for air Quality.  The Commission also launched a Clean Air for Europe working program, trying to promote cleaner air by non legislative means.

Public procurement is subjected to the non-discrimination rule in the E.U. Also several Directives have been adopted to ensure that competition remains fair and open on the internal market.  The text of the relevant provisions of these Directives includes language according to which the procurement has to be awarded to the economically most advantageous offer.

The city of Helsinki was launching a tender to procure buses for the city.  In this tender it included environmental criteria such as air pollutant levels or noise levels, as a criterion to award the contract. The companies which were 

A dispute arose as to whether the rules on public procurement of the E.U.,-and in particular Article 3b(1)(a) of directive 92/50/EEC or Article 34(1)(a) of Directive 93/38-, allow taking such environmental criteria into consideration.  Should the words “economically most advantageous” be interpreted as allowing the use of such environmental considerations, or as excluding them?

Free marketers and DG MARKET sided with the pure economic argument as excluding them, while environmental NGO’s and DG ENV wanted them included.

Not being clear about the answer to be given under European Law, the Administrative Supreme Court of Finland referred the case to the Court of Justice in Luxemburg.

Students will act as judge’s assistants for the case and prepare a proposed solution for their assigned judge.  The deliberation amongst the judges will then be simulated.

Format: 

Small groups will be assigned to a particular judge.  They will prepare memos for their judge.  The deliberation between judges will then be simulated.

Written Assignment: 

Memo with ruling proposed (max 1 page) to be turned in at 11H30.

Materials:

· DM :     Text of Article 36 of Directive 92/50 and of Article 34 of Directive 93/38.

Questions for Discussion :

Can the “Polluter Pay” principle included in Art. 174 Section 2 EU play a role in this context?

How could environmental considerations be weighted against economic ones?

Can the Teleological interpretation method be used in this case?

Does Article 6 EU play a role?  How?

Does Article 12 EU prohibiting discrimination on grounds of nationality play a role? How?

What about the argument that environmental considerations might be used to distort competition by favouring national companies and open the door for abuses ?

ASSIGNMENT 19

Topic:     CASE STUDY :      The Substantive Law of the European Communities :

How are the E.U. Competences Organized?

Schedule :

Wednesday, January 18 :

9H00 – 10H:00 : 
General Presentation.

10H00 – 11H00 :        Small groups Presentations.

11H00 – 11H30 :        Class Discussion.

.

Format :     Presentation by small groups and Class Discussion.

Written Assignment :       None.

Materials :

· BGDF :       Table of Contents, p.p. xxv to l.

Questions for Discussion :

· As you review the various substantive areas of E.U. competence, try to identify the institutional framework which is associated with each field.  How do the various substantive dimensions fit with the institutional regime we have considered?

· Can you identify areas for institutional innovation or development?

· Might the institutional mechanisms specific to one substantive area be of use elsewhere?  Subjected to limits developed elsewhere?

· How did the Single European Act influence this situation?

· What is the approach of the Maastricht Treaty?  Of the Amsterdam Treaty?  Of the Nice Treaty?

· How could this system be simplified?

ASSIGNMENT 20

Topic:       LECTURE :         The E.U. Budget and the own Resources.

The Structural Funds and the Cohesion Fund.

The Economic and Monetary Union.

Schedule :

Wednesday, January 18 :

11H30 – 1H00 : 
Class Discussion.

Format :            Class Discussion.

Written Assignments :        None.

Materials :

· BGDF : 
p.p. 100-103.

· BGDF : 
p.p. 1171-1238 (Background).

Questions for Discussion :

· Who possesses the budgeting decision power in the European Union?  How is this decision making procedure organized?

· What are obligatory/non-obligatory expenses?

· Are there any areas of E.U. activity which are not covered by the Community budget?  Which ones if any?

· Which are the “Structural Funds”?  How are they coordinated?  What is the role of Member States and of the Commission in allocating these funds?

· What were the Delors I and Delors II packages?

· How does the Cohesion fund allocate the subsidies between the involved Member States?

· How will new members from Eastern Europe be integrated?  From which funds will they benefit?

· How will Monetary Union be extended?

ASSIGNMENT 21

Topic:      CASE STUDY :                The Computer Software Negotiation:

International Implications.

Schedule :

Thursday, January 19 :

9H00 – 9H30 : 
Simulation: Introductory Briefing.

9H30 – 10H15 :          Simulation: Interdepartmental Meeting.

10H15 – 11H30 : 
Simulation: Brussels Meeting and Discussion.

Background :

In the framework of the completion of the internal market by 1992, the European Commission presented a proposal for a directive to protect computer software at the end of 1989 on the basis of Article 100A EEC (now Art. 95 EU).  This proposal was based on copyright law and parallels in general the protection which is given to computer software in the USA and in Japan.  This proposal has a great economic importance for large as well as small computer companies around the world since software can very easily be transported and is used by many other industries.

The United States has traditionally been in favour of strong legal protection of software.  U.S. industry controls the largest part of the world market for software.  Industries from countries with weaker software industries have a different interest.

The European Parliament issued its opinion on this proposal in July 1990, approving in general the Commission’s initiative, but adding a new amendment to authorize the “reverse engineering” of software in certain circumstances.  The European Commission has not yet reactive in detail to this request of the E.P. except to indicate that it would accept to authorize reverse engineering, but not necessarily under the same conditions as those proposed by the E.P.

American industry believes that the E.P. has gone too far and that its proposed amendment might damage its interest, in particular by allowing a derogation from copyright which could be misused.  Considering the importance of this subject, the U.S. Trade Representative (USTR) has taken the initiative of coordinating U.S. representation to the European Institutions.  She has set up a meeting with the Commissioner official (D.G.III – now D.G MARKET) responsible for the dossier in Brussels.  To prepare this meeting, an interdepartmental meeting has been called in Washington.  The USTR has asked the Ambassador from the U.S. delegation in Brussels who has followed this issue to be present at the Washington meeting to answer questions about the current situation.

Students will act as lawyers for various departments of the U.S. government, such as USTR, the Patent Office, the State Department, the Justice Department, the Library of Congress (responsible for Copyright protection in the U.S.), etc…..

The questions to be examined are : How best to intervene in order to secure the best protection of American interests?  How should the U.S. delegation be composed?  At what level should it intervene?  What message should be communicated to DG MARKET?  Should the U.S. propose particular draft amendments of its own making?  What intervention is most likely to succeed?

Format :

We will simulate the briefing by the U.S. representative (Ambassador) in Brussels to the interdepartmental meeting in Washington to consider the U.S. strategy.  Students will act as lawyers from various U.S. government departments.  Thereafter, student will participate in the meeting with DG MARKET officials in Brussels.

Written Assignment:      None.

Materials :

· DM : 
Proposal for a Council Directive on the legal protection of Computer 

Programs; O.J. C 91, of 12 April 1989, p.p. 4-16.

· DM : 
Opinion of the European Parliament of 11 July 1990, P.E. 143.503,

p.p. 28-36.

· DM :
“Seeking Compatibility or Avoiding Development Costs?  A reply on

Software copyright in the E.C.”,    W. Lake, John Harwood and T. Olson, [1989] 12 E1PR, p.p. 431-434.

· BGDF : 
p.p. 744-779 (Background).

Questions for Discussion :

· What were the U.S. interests involved in the computer software proposal?

· Why did the European Parliament propose a new derogation for reverse engineering?

· What is the likely reaction of the European Commission to be?

· How can the USTR intervene in such an issue?

ASSIGNMENT 22

Topic:     LECTURE :        The not ratified new Constitution of the European Union.

Schedule :

Thursday, January 19 :

1H30 – 1H00 : 
Lecture and Class Discussion.

Format :         Lecture and Class Discussion.

Written Assignment :
Students will prepare, on the basis of their acquired knowledge, a list of questions which would be relevant to assess the impact of the future Constitution (max. 1 page, to be handed over at 1H30).

Materials :

· DM : 
European Union Law – Developments Update ; January 2002 – 

August 2004 ; Professor Roger J. GOEBEL ; p.p. 1 to 39.

· The text of the agreed new E.U. Constitution can be found at :

http://europa.eu.int/constitution_en.htm

Background :

Please read P.P. 18 to 39 of the Developments Update (Jan. 2002 – Aug. 2004) for the Background facts on the new Constitution .



ASSIGNMENT 23

Topic:  General Overview:  The European Integration Process: Is the European Union

          Complete?

Schedule:

Friday, January 20:

9H00-10H30  General Discussion

11H30-1H00      Overview

Format:  Class Discussion

Written Assignment:  None

Materials:  None

Questions for Discussion:

· What are the real objectives, explicit or implicit, of the European integration process?  How “successful” has the integration process been up to now?  How might or should this process be conducted in the future?

· How would you analyze and assess the approach to law and the political culture being built in Brussels?

· How much has it been influenced by the US model?

· What would change if the proposed Constitution were adopted?
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